international law, being increasingly applied by domestic courts, has been subject to their interpretation. This chapter examines whether international law contains some prescriptions regarding its interpretation by domestic courts. It particularly zeroes in on the extent to which domestic courts presuppose that international law constitutes a coherent and systemic set of rules and apply the principle of systemic integration of international law enshrined in the Vienna Convention on the Law of Treaties. The chapter simultaneously aims at appraising whether domestic courts, because of different legal and institutional constraints, construe the systemic character of the international legal order differently from international courts and international legal scholars.
Until recently, questions of interpretation of international law by domestic courts had barely been examined in the international legal scholarship for a long time, 2 international legal scholars classically devoting their attention to the effect of the interpretation of international law on domestic law. 3 Modern developments have, however, sweepingly expanded the information available about domestic decisions involving questions of international law. 4 As a result, this classical disinterest for questions of interpretation of international law by domestic courts has been overturned and the manner in which domestic judges deal with international law irrespective of its effect on domestic law is nowadays the centre of great scholarly attention. The present chapter aspires to buoy this growing interest for the use of international law by domestic courts by shedding some light on some aspects of the conception of international law that is promoted by domestic judges.
After recalling the extent to which international law is applied and interpreted by domestic judges (section II), this chapter examines the degree to and the manner in which domestic judges are in a position to make use of the principle of systemic integration of international law (section III).
Because the practice analysed here shows an inclination of domestic judges to resort to systemic integration of international law, this chapter discusses the implications of the use of the principle of systemic integration by domestic judges and especially the possibility of using it as a tool to further the integration of the international legal order (section IV).
II. INTERNATIONAL LAW AND DOMESTIC COURTS
International law has long ceased exclusively to govern inter-state relations and has become more regulatory of internal matters and issues affecting individuals. Compliance with international law has accordingly incrementally required the adoption of domestic rules. Even rules regulating inter-state relations have required domestic implementation. The entry of international law in domestic systems is thus a natural consequence of the extension ratione materiae of its object. Electronic copy available at: http://ssrn.com/abstract=1401019 Electronic copy available at: http://ssrn.com/abstract=1401019
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That international law regulates objects traditionally deemed to be of presence of international law in domestic legal orders. Because international law only enters domestic legal orders if so allowed by them, the greater presence of international law in the domestic legal orders of states also is the direct consequence of the growing amenability of states towards international law. In this respect, it is not disputed that states have proved less reluctant to let international law pervade and enter their own legal order. The basic manner in which states let international law penetrate their legal order is the adoption of measures of incorporation. Indeed, the abiding divide between legal orders has required that international law, to yield any effect in domestic law, be duly incorporated by each state. 6 Simultaneously, more countries have proved monist and, by pruning the formal domestic requirements of incorporation, have further facilitated the entry of international law in their domestic legal order.
Incorporation has not been the only means by which international law enters the domestic legal order. Indeed, most states in the world instruct their courts to construe domestic law in a manner that is consistent with the international obligations of the state. If international law is not the 'law of the land' because it has not been incorporated, it may still yield effect in the domestic legal order if domestic judges interpret national law by drawing on international law. 7 This is true by virtue of the so-called principle of consistent interpretation. According to that principle -which we will return to in this chapter -domestic courts are obliged to interpret domestic law in a manner consistent with international law. As a result, they necessarily heed international law and give weight to it in the domestic legal order. As such, the application of the principle of consistent interpretation does not endow international law with a self-executing character in domestic law -the question of the self-executing character of an inter- rather than a question of domestic law. 8 However, the role that international law can play through interpretation is far from negligible and it surely gives it an indirect effect in domestic law. 9 The principle of consistent interpretation is sometimes a means to bypass missing requirements of incorporation and apply international law short of any measure of incorporation.
10 This is why the principle of consistent interpretation has been dubbed the 'phantom' use of international law by domestic courts, 11 domestic judges making use of it being seen as 'worldly judges'.
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The growing effect of international law in the domestic legal order through incorporation and consistent interpretation has been accompanied by a general amenability of domestic judges towards international law as a whole, irrespective of whether it is incorporated and binding upon the state. 13 It seems that nowadays there is a steady appeal of international law to domestic judges who occasionally see themselves as agents of the international legal order and the guardians of the international rule of law.
14 This openness towards international law is remarkable, for it has not been out of a sense of a legal obligation imposed upon them by the domestic legal order but rather simply rests on the persuasive character of international law. This has also been explained by some authors as a strategy to preserve the space for domestic deliberation. manifested itself in various ways. It has been illustrated by a growing reference to decisions of international courts. 17 To some more limited extent, the transnational interactions between all courts in the world. 18 One should probably not exaggerate this tendency. 19 It is, however, worthy of mention as it undoubtedly constitutes a new gateway for the entry of international law into domestic law.
It is interesting to realise that domestic judges do not have a monopoly on this growing introduction of international law in domestic legal orders. Indeed, it must be acknowledged that the greater amenability of judges towards international law often ensues after the invocation of international law by the parties to domestic proceedings. 20 Likewise, it is important to stress that the promotion of international law has also been spearheaded by governmental authorities who happen to resort to the 'discourse' of international law for domestic purposes, at least when this is consistent with their political agenda. 21 This use of international law by governmental authorities -and to some more limited extent by legislative bodies 22 by domestic judges; at least in those countries where domestic judges are obliged to abide by the interpretation provided by governmental authorities. 23 The growing place of international law in domestic legal orders is thus not solely an accomplishment of domestic judges. Whether the entry of international law into the domestic legal orders takes the path of incorporation, consistent interpretation, or simple persuasiveness, and whomever this entry can be traced back to, it is uncontested that international law is more present in the domestic legal orders and is relentlessly resorted to by domestic courts. While some may see this as a positive phenomenon, it surely does not come without problems, especially in terms of the consistency of international law. Indeed, the application and the interpretation of international law by domestic courts is anything but a simple process of transmission 24 and is not at all synonymous with greater homogenisation and uniformisation of international law. The same is true of governmental or legislative authorities making use of international law at the domestic level. On the contrary, the growing application and interpretation of international law -be it by judicial or governmental authorities -can give rise to diverging interpretations. Diverging interpretation and the correlative fragmentation of law that ensues do not constitute a new phenomenon. Given the open texture of law, individual rules in all legal orders have been subject to diverging authorities. 25 Even though diverging interpretation remains an abiding phenomenon of all legal orders, the contradicting interpretations of international law prove alarming when they rest on diverging visions of the international legal order as a whole and are not limited to the content of a single rule. In other words, when they are not about individual rules of international law but about the international legal order as a whole, conAmong the understandings of the international legal order which may potentially pervade the application and interpretation of international law by domestic courts, one must be carefully examined here with reference to the practice. 26 This is the assumption that international law is a systemic set of rules pertaining to one 'system' of international law. Such a predisposition of domestic judges to construe international law as a consistent system of rules corresponds to the principle of interpretation of international law known as the principle of systemic integration. It is the aim of the following section to analyse to what extent this principle applies before domestic courts.
III. THE PRINCIPLE OF SYSTEMIC INTEGRATION OF INTERNATIONAL LAW BEFORE DOMESTIC COURTS
For the sake of this chapter, a legal order is deemed consistent if it is an order can be made consistent not only by actually devising rules which are in tune with one another but also by interpreting them in a systemic with a view to enhancing the systemic character of the legal order in which the rules that he applies originate. The current techniques of interism between two rules. 27 The situation of domestic judges applying international law is not different in this respect. On the contrary, as will be explained below, interpretation techniques prove particularly crucial for domestic judges confronted with questions of international law since they -tracted by their governments.
It is argued in this section that domestic judges tend to construe the international legal order as a consistent and systemic order. This leaning of domestic judges to interpret international law in a systemic manner and to give it some consistency deserves some attention in that it undoubtedly mirrors the use of the principle of systemic integration of international law which is enshrined in the Vienna Convention on the Law of Treaties and relied upon by international judges. Before dwelling on the actual use systemic integration of international law by domestic judges (section III.C), a few words will need to be said about the principle of systemic integration of international law in general (section III.A) and the extent to which it is a principle of interpretation relevant before domestic courts (section III.B).
A. The Systemic Integration of International Law
The principles of interpretation of international treaties contained in the Vienna Convention on the Law of Treaties provide for an interpretation of treaties that takes into account 'any relevant rules of international law applicable in relations between the parties'. 28 When the provision was included in the Vienna Convention on the Law of Treaties, it echoed the previous teaching of some scholars 29 as well as the position of the Institut de droit international. 30 It also furthered the somewhat redundant and ciron the Law of Treaties.
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Convention 32 is premised on the that, despite international lawmaking being fragmented and decentralised, any new rule has been made with the awareness of other existing rules. In that sense, the principle of systemic integration presupposes the formal unity of the legal system. 33 The principle of systemic integration prescribes that a treaty be interpreted by reference to its 'normative environment' which includes all sources of international law. That means that when several norms bear on a single issue, they should, to the greatest extent possible, be interpreted so as to give rise to a single set of compatible obligations. Its application is undoubtedly delicate. It presupposes that the status of the 'normative rule to which it is referred be established. It is only after the scope and the taken into account in the interpretation of the rule at issue. time in its decision in the Oil Platform case. 34 On that occasion, the Court resorted to Article 31(3)(c) to apply general rules of international law, including rules pertaining to the use of force, to examine whether the measures taken by the United States were necessary under the Treaty of Navigation and Commerce on the basis of which the Court had jurisdiction. 35 In that particular case, the principle of systemic integration allowed the Court to extend its jurisdiction ratione materiae in order to judge the behaviour of the United States in the light of rules for which the Court, strictly speaking, had no jurisdiction. It is not surprising that the decision of the Court stirred some unease, not only among legal scholars, 36 but also among judges themselves. 37 This 'bold use' 38 of the principle of systemic integration led the Court to change the applicable law. 39 It proves a makeshift tool to create an opportunity for the Court to say a word about the use of force in the Gulf. It can reasonably be contended that the principle of systemic integration cannot go as far as displacing the applicable law. 'Taking into account' other rules of international law applicable between the parties does not mean that the 'normative environment' of the rule being interpreted can displace the latter, especially before a judge who does not have jurisdiction regarding the former. This decision of the ICJ has certainly stirred some unease as to the possible praetorian manipulations to which the rule enshrined in Article 31 (3) The provisions of the 1977 Treaty of Friendship and Co-operation are 'relevant rules' within the meaning of Article 31, paragraph (3)(c), of the Vienna Convention. That is so even though they are formulated in a broad and general manner, having an aspirational character. According to the most fundamental of these rules, equality and mutual respect are to govern relations between the two countries; co-operation and friendship are to be as to the practical application of the Convention of 1986, that Convention must nevertheless be interpreted and applied in a manner which takes into account the friendship and co-operation which invoke that principle while carrying out an interpretation of the same nature. For instance, the Court impliedly applied a principle of systemic integration in its Namibia advisory opinion where it deemed that 'an international instrument has to be interpreted and applied within the framework of the entire legal system prevailing at the time of the interpretation'.
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In its case law pertaining to the application of human rights obligations, the Court, under the guise of the principle of lex specialis, also made use of the principle of systemic integration. Indeed, it actually engaged in an interpretation of the protection of the rights of individuals that reconcile human rights law and international humanitarian law. 42 In these cases, the Court resorted to the principle of lex specialis norms than to determine the norm of reference of the normative environment of the obligations at stake. 43 The principle of systemic integration has also been expressly referred to by regional courts -and especially human rights courts 44 or by international arbitral tribunals -as is illustrated by the 2005 Iron Rhine Railway arbitral award (Ijzeren Rijn). 45 The WTO appellate body also applied it in the EC -Measures Affecting the Approval and Marketing of Biotech Products. It is worthy of mention that in all these cases, the normative environment upon which interpretation has been based according to the principle of systemic integration has not always been construed in the same manner, especially regarding the similarity that must exist between the respective memberships to the two instruments at stake. 47 Some of these tribunals have themselves been seesawing between different uses of the principle of systemic integration.
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Leaving aside these controversies as to the material scope of the principle of systemic integration, it is important, for the sake of this chapter, to shed some light on the customary status of the principle of systemic integration. In this respect, it can be defended that the principle of systemic integration is of customary nature. Indeed, Article 31 of the Vienna Convention on the Law of Treaties as a whole is traditionally seen as customary international law. 49 There seems to be no reason why the principle of systemic integration would not be endowed with a customary character, as are all other principles of interpretation contained in Article 31. This seems further underpinned by the numerous abovementioned decisions by international tribunals which have resorted to that interpretative principle. The customary character of the principle of systemic integration is not limited to the interpretation of treaties. Although its conventional consecration is limited to the law of treaties, it does not seem unreasonable to submit that the principles governing the interpretation of customary international law and unilateral acts mirrors the interpretative principle devised for international treaties. 
B. The Relevance of Systemic Integration before Domestic Courts
The determination of the principles governing the interpretation of international law by domestic judges has long been a matter of contention. It is argued here that when applying the rules of another legal order, judges should heed the rules of interpretation of that legal order. In other words, the rules of a given legal order, even when applied by the judiciary of another legal order, should be interpreted according to the principles of interpretation of the legal order in which they originate. 51 Failing to do so, judges would simply apply another rule than the rule originating in that foreign legal order.
52 Such a position seems to have been convincingly supported by the Permanent Court of International Justice (PCIJ) with respect to the application of foreign domestic law.
53 This is true as much for foreign law as for international law when they are applied by domestic international law by domestic judges. Indeed, practice shows that when interpreting international law, domestic judges resort to the rules of interpretation of Article 31 -or the corresponding principles pertaining to customary international law or unilateral acts of states. 54 The absence of incorporation of the principles of interpretation of international law designed by international law in the domestic legal order does not bar their application by domestic judges, for the principle of systemic integration, as was explained above, can be deemed a customary rule of international law and consequently becomes part of domestic law in most states in the world. Even the so-called dualist domestic legal systems have usually endorsed a monist position regarding customary international law. 55 As a result, domestic judges are undoubtedly in a position to apply the customary principle of systemic integration when applying rules of international law. , para 72 ('Once the Court has arrived at the conclusion that it is necessary to apply the municipal law of a particular country, there seems no doubt that it must seek to apply it as it would be applied in that country. It would not be applying the municipal law of a country if it were to apply it in a manner different from that in which that law would be applied in the country in which it is in force'). The conjugation of customary character of the principle of systemic integration and the idea that the interpretation of a norm should be based on the interpretative principles of its legal order of origin is not the only reason why domestic judges are in a position to apply the principle of systemic integration. It is also argued here that the principle of systemic integration can be applied by domestic judges by virtue of the abovementioned principle of consistent interpretation of domestic law with international law. Indeed, if read in conjunction with the principle of systemic integration which applies to all rules of international law, the principle of consistent interpretation of domestic law does not only call upon domestic judges to interpret domestic law in conformity with the international obligations of the state but also requires that such interpretation of domestic law rests on an interpretation of international law that does away with national law. To correctly understand this articulation between the principle of consistent interpretation and the principle of systemic integration, it is necessary to recall that the principle of consistent interpretation has spontaneously been adopted by most domestic legal orders because of fear nations 56 takes into account the international obligations of the state when making law. 57 More recently, the principle of consistent interpretation has also been endorsed by virtue of the idea that domestic judges also constitute some sort of agents of the international legal order entrusted with the function of harmonising international law. 58 Whatever its rationale, this principle has classically been rooted in constitutional law. 59 In that sense, the principle of consistent interpretation is imposed upon the judge by the domestic legal order and does not stem from any international legal obligation. 60 And it is no surprise that a similar principle is found in regional legal orders, as is illustrated by the European legal order where European 56 S Jay, 'The Status of the Law of Nations in Early American Law ' (1989) law ought to be interpreted in conformity with international law. 61 Consequently, domestic judges, being required by their own domestic law to interpret domestic rules in conformity with international law, simultaneously have to ensure that the obligations binding the state -and with which domestic law must be consistently interpreted -are in conformity with other rules of international law. In other words, because of the interaction between the (domestic) principle of consistent interpretation and the (international) principle of systemic integration, domestic judges end up being in charge of the twofold task of construing domestic law in a manner consistent with international law and, at the same time, reconciling international rules. This means that, by virtue of the domestic principle of consistent interpretation of domestic law, it is possible to root the principle of systemic integration in domestic law as well.
It is not entirely certain that application of the principle of systemic integration of international law by domestic judges by virtue of an international obligation (top-down application) and as the result of a voluntary choice of the state (bottom-up application) always leads to a consistent understanding of its substantive meaning. This means that it cannot be excluded that the manner in which domestic judges construe the source of systemic integration of international law impinges on their actual use of it. Such an assumption is however hard to verify, for domestic judges, as is demonstrated below, often fail to indicate the source of the interpretaspeculative. However, it cannot be entirely excluded that, if systemic integration of international law is seen as originating in an obligation imposed upon the state, domestic judges prove less amenable to such an 'obligatory' conception of the international legal order than if it seems to be a voluntary choice of the state.
C. Systemic Integration in the Practice of Domestic Courts
As has already been indicated above, domestic courts commonly ground their interpretation of international law in Article 31 of the Vienna Convention. They expressly do so when they base their interpretation on the object and purpose of the treaty in issue, 62 63 the principle of good faith, 64 or any subsequent practice. 65 For the sake of this brief study, it is interesting to note that domestic courts are not only in a position to resort to the principle of systemic integration -as was demonstrated in the previous section -but actually engage in a systemic integration of international law. For instance, the Greek Court of Appeal of Piraeus ruled that the International Convention on Civil Liability for Oil Pollution Damage and the International Convention on the Establishment of an International Fund for Compensation for Oil Pollution Damage had to be read as one single instrument. 66 Likewise, the Latvian Constitutional Court decided that the protection owed to diplomatic premises provided for by the Vienna Convention on Diplomatic Relations and the Vienna Convention on Consular Relations did not go as far as to restrict the freedom of assembly. 67 Likewise, the Italian Court of Cassation contended that the (customary) rule of sovereign jurisdictional immunity must be read in conjunction with the European Convention on State Immunity, the Inter-American Draft Convention on Jurisdiction Immunity of States, the 1980 Rome Convention on the Law Applicable to Contractual Obligations which provides for a limitation to foreign state jurisdiction immunity. 68 As these cases demonstrate, systemic integration can be witnessed national rules which they are asked to apply. 69 In these cases, systemic integration is rarely express and takes the form of a conciliatory interpretation of international legal rules which could otherwise be deemed contradictory. 70 Systemic integration may thus not always be a goal in itself but results from the attempts of domestic judges to provide consistent interpretation of international law. Yet, the implicit systemic integration of international law by domestic courts is not only a by-product of conciliatory interpretation. Indeed, the systemic integration of international law by domestic courts is not constricted to the law applicable to the case of which they are seized. Interestingly, when domestic courts venture into a systemic integration of international law, they not only take into account the rules binding upon the state but also the rules of international law by which the state is not bound. 71 The fact that they do not balk at taking into account rules that are not applicable in the case shows that the systemic integration of international law by domestic is not only a side-effect of their endeavours to make conciliatory interpretations of international rules. It can also be a more conscious and purposed enterprise.
It is important to note that, in the cases referred to above, the systemic integration was rarely decisive as it was often used to shore up a conclusion already reached by the Court 72 or which could have been reached otherwise. However, this does not thwart the conclusion that domestic courts, while being in a position to make use of the principle of domestic integration, occasionally carry out a systemic integration of international law. Such an integration of international law has usually manifested itself in a conciliatory interpretation of the rules but not exclusively, for domestic judges have occasionally integrated rules which were not applicable to the case of which they were seized. It is the aim of the following section to practice -of domestic judges conducting a systemic integration of international law.
IV. DOMESTIC COURTS AS ARCHITECTS OF THE CONSISTENCY OF THE INTERNATIONAL LEGAL ORDER
As has been explained by Lauterpacht, 'it is a fallacy to assume that the existence of [rules of interpretation of international law] is a secure safeguard against arbitrariness and impartiality'. 73 Indeed, the principles of interpretation of international law provided for by the Vienna Convention on the Law of Treaties do not in any way rein in the open texture 74 of law. Interpretation of law continues to take place in a context to which judges are not completely insensitive. 75 The same is true of the principle of systemic integration which can pave the way for different interpretations of international law, and hence, diverging conceptions of the international legal order (section IV.A). A few words must thus be said about the different constraints which bear upon the interpretation of international law respectively by domestic and international judges and which could lead to different interpretations of that law (section IV.B). Finally, the chapter will elaborate on the theoretical possibility -underpinned by the practice reported above -of domestic courts using the principle of systemic integration as a tool for furthering the integration of international law, for this is not without impact on the function and the role played by domestic judges (section IV.C).
A. Multiple Uses of the Principle of Systemic Integration
The considerable leeway inherent in the principle of systemic integration stems from the choice of the norm of reference on which interpretation will be based. In particular, the determination of the normative environment of the interpreted rule leaves much discretion to the interpreter.
Among the vast array of different interpretations that can be carried out by virtue of the principle of systemic integration, not all necessarily lead to a greater development of international law. Indeed, it is conceivable that international law may be interpreted on the premise of its unity and account taken of other rules in force while still providing a very restrictive interpretation of international law. In other words, interconnection between international rules can possibly provide very restrictive readings of each of them. 76 The practice of international tribunals does not offer any such example but this use of the principle of systemic integration is utterly conceivable. 77 While not providing a clear example of restrictive interpretation of international law, the practice of international tribunals shows that the principle of systemic integration has been applied in a manner that further fragments international law. This has been argued Even if it is used in a manner favourable to the greater development of international law, there are various degrees of integration which can be achieved through the principle of systemic integration. For instance, the extent to which the principle of systemic integration can be used to reinforce the integration of the international legal order can go as far as the promotion of an international legal order endowed with all the features of a constitutional order that rests on hierarchy in procedures and substantive standards.
78 Such a use of the principle of systemic integration permeates the case law of the European Court of Human Rights. 79 In that sense, the principle of systemic integration can be wielded as a tool that enhances the formal and substantive unity of international law. 80 Yet, this very integrationist use of the principle of systemic integration is not the only manner in which this principle of interpretation can be wielded. Other, less integrationist, uses can be envisaged. Such uses are more in line with the practice reported above, for they will usually not imply any hierarchy of international rules or values. This is not to say that the systemic integration of international law by domestic courts is minimalistic. Indeed, as explained above, domestic courts have happened to conduct systemic integration of rules which were not binding upon the state nor applicable to the case of which they were seized.
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B. Dissimilar Constraints on Domestic and International Judges
As has already been mentioned, there are some cogent reasons to consider that when applying and interpreting the rules originating in another legal order, a judge should always interpret these rules according to the principles of interpretation of that other legal order. 82 If this is true, domestic and international judges, when they engage in an interpretation of international law, should use the same principles of interpretation designed by international law. This does not mean, however, that domestic and international judges, although they should be using the same principles of interpretation of international law, will necessarily interpret international law in the same manner. On the contrary, it is argued here that there are various reasons why the systemic interpretation of the international legal order by domestic judges may depart from that by international judges. 83 In particular, it can hardly be contested that domestic judges are not subject to the same constraints as international judges. 84 International judges are entrusted with the powers that have been granted to them by those have accepted to subject themselves to their authority. As a result, the use that an international judge can make of its powers is not totally alien to the manner in which the states involved will subsequently perceive international justice and dispute settlement as a whole.
85 This is why international courts -especially since they generally feel themselves entrusted with the role of guardian of international society -can be more amenable to the subtleties of inter-state relations.
Conversely, when they are applying and interpreting international law, domestic courts do not usually see themselves as protector of the political equilibrium of the international society. The subtle contingencies of the international society as well as states' sensitivities do not constitute a chief concern for domestic courts, 86 especially since their powers are not based on the consent of those subject to it. Hence, domestic judges commonly feel less constrained than international judges in the interpretation that they give to international law. This does not mean, however, that domestic judges are totally indifferent to contingencies of international relations. They surely heed some of the imperatives dictated by the foreign relations 82 cf above section III.B. as well as nn 52-53. 83 The differences of interpretation between domestic and international judges has sometimes be dubbed the 'dual-treaty interpretation', see 85 It is for instance well known that the ICJ was partly boycotted by developing states after its decision in the South West African case. It was not until the Court's condemnation of the US in the Nicaragua case in 1986 that the suspicions of these countries towards the Court were allayed. 86 See for a similar argument: E Benvenisti, 'Reclaiming Democracy: The Strategic Uses of Foreign and International Law by National Courts' (n 19); see also: E Benvenisti and GW Downs, 'National Courts, Domestic Democracy, and the Evolution of International Law' (n 16) 68. between their state and others. Yet, they will usually be less sensitive to the political contingencies. The possibility for domestic judges to carry out integrationist interpretations of international law, even when they come at the expense of their state's interest, is simultaneously bolstered by the separations of powers enshrined in most domestic orders.
There is another set of factors of differentiation between domestic and international jurisdiction that ought to be mentioned. This relates to the material means when handling cases involving issues of international law. It should not be overlooked that domestic courts are very often illequipped to deal with questions of international law in the sense that they may not have the human and scholarly resources to engage in wideranging studies of international law. Moreover, when confronted with -ples of international law. 87 As a result, they may feel a lot of unease scarcity of their international legal expertise for providing a conciliatory interpretation of all the legal obligations contracted by the state may -posed to apply, and especially those binding the state.
There is probably a wide variety of other constraints that affect the use of international law by domestic judges. For the sake of this chapter, the lesser amenability of domestic judges to the political contingencies of the international arena, the separation of powers at the domestic level as well as the scarcity of the international legal expertise at the disposal of domesintegration by domestic judges can potentially be more integrationist than that by international courts.
C. Domestic Judges as Agents of the Greater Integration of International Law
The previous sections have shown that domestic judges are in a position to use the principle of systemic integration and carry out a very integrationist interpretation of international law. In doing so, domestic judges can potentially elevate themselves into architects of the consistency of the international legal system. The limited practice mentioned above also underpins that conclusion. Yet, one must acknowledge that the use of the principle of systemic integration by domestic judges can simultaneously yield contradicting interpretations, for each domestic court, as was 87 cf n 30. explained above, can carry out various systemic integrations of international law. First, because systemic integration can yield very different interpretations, even ones that restrict international law. 88 Second, even systemic integration favourable to the greater development of international law can be of various degrees and lead to different results. Such a risk of diverging systemic integrations of international law is probably higher at the domestic level than at the international level, although, as is demonstrated by the practice, international tribunals have also made diverging uses of the principle of systemic integration. 89 Yet, this possible dissonance among domestic judges engaged in a systemic integration of international law should probably not be exaggerated. The limited practice referred to above points to a rather integrationist interpretation of international law with few obvious divergences.
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Be that is it may, the fact that positive law as well as practice show that domestic judges are in a position to integrate international law -with sigof international law -will surely be welcomed by those scholars who have always been sympathetic to constitutionalist understandings of international law. These scholars will hail the possibility to further integrate the international legal system through the systemic interpretation of international law by domestic courts. This is not to say that participating in the greater integration of international law amounts to reinforcing its constitutional character. Constitutionalist accounts of international lawand their idea of transcendental substantive principles -by far surpass the idea that law be made consistently with existing rules of the legal order and rests on the belief in the existence of substantive foundations.
However, the systematicity and consistency of international law that can potentially accompany the systemic integration of international law by domestic judges is classically perceived as a necessary condition for international law to weather the emergence of common substantive principles.
Scholars who embrace a very monistic understanding of the relationship between international and domestic law will similarly applaud the integrationist role taken on by domestic judges. It is true that the systemic understanding of international law. One can still further the integration of the international legal order while backing away from a monist vision of international law. However, monism and systemic integration of international law by domestic judges bears some resemblance with respect to the conception of the role of domestic judges. Indeed, according to a purely monist reasoning, the international legal order encompasses the domestic legal orders of Member States and domestic courts naturally are 'agents of the international community' entrusted with the duty to give a systemic and consistent interpretation of international law as a whole. 92 Against this monist backdrop, domestic judges are more inclined to participate in the systematisation of the international legal order to which it belongs.
The possibility of domestic judges playing the role of architects when using the principle of systemic integration of international law may noneslightly unsettling. Such a possible role for domestic judges is especially not self-evident if one assumes that the international legal order and the domestic legal orders are distinct legal orders. 93 There is, per se, no reason why judges of a given legal order ought to participate in the systematisation of another legal order. In that sense, domestic judges are solely entrusted with the power to apply the law of the domestic legal order which empowers them to do so and do not need to heed the systemic consistency of legal orders distinct from their own. Domestic judges' possible role as architects can equally be opposed by those who believe that the integration of international law is a function reserved to legal scholarship and not to judges. The role of architects of the consistency of the international legal order that domestic judges can potentially endorse through systemic integration can be seen as an encroachment on what has classically been seen as a task of international legal scholars. Indeed, international legal scholars have usually understood their task as being directed at the depiction and explanation of the rules of international law in a systemic and consistent manner. 94 Legal scholars have always had the tendency to see international legal order as a legal system 95 and it was classically assumed that systematising the international legal order was one of the responsibilities of legal scholars. This is why the 'integrationist' role of domestic judges that could stem from the application of the principle of systemic integration could be perceived as outweighing the classical role of scholars in the systematisation of international law and raise the hackles of those who deem such a task to be the exclusive responsibility of scholars.
The potential involvement of domestic judges in the greater integration of international law by virtue of the principle of systemic integration can thus yield opposing sentiments. It must be acknowledged that whether domestic judges should or should not engage in furthering the integration of domestic law and endorse the role of an architect boils down to a political question, for it hinges on whether one wants to leave the integration of international law exclusively to international actors and how the latter are to be understood. It is not the aim of this chapter to take a position on whether or not domestic judges should engage in the integration of the international legal order through interpretation of international norms. That is a fundamental theoretical issue that touches upon the organisation of the international law making and the delineation of the law-making powers of the actors involved which is beyond the ambit of this brief study.
Although it leaves aside the question of whether domestic judges should or should not further the integration of international law, this chapter, drawing on the practice mentioned above, contends that the fact that domestic judges are in a position to promote a very consistent conception of international law through systemic integration should not be bemoaned. Judges can work well towards the consistency and systemic character of other legal orders whose norms they apply in their own legal order. Likewise, there is no reason why legal scholars should enjoy a monopoly on systemic interpretation of international law. 96 On the contrary, the 'competition' between judges and scholars in terms of consistent and systemic interpretation of international law could surely bring about diversity in the understanding of the international legal system. 97 It could also make those scholars that enthuse about constitutionalist discourses about international law more pragmatic and attuned to the practical solutions of legal problems. 98 While coming to terms with the possible integration of international law by domestic judges through systemic integration, this chapter ends by formulating a caveat. It is has been demonstrated that systemic interpretation of international law by domestic judges can potentially contribute to the greater integration of the international legal order. As was said, this can foster diversity in the understanding of international law and prod international legal scholars towards more modesty. This is not to say, however, that we should wholeheartedly and unconditionally acclaim the role of architects potentially bestowed upon domestic courts through contradictory systematisations of international law, although widely exaggerated as is illustrated by the -albeit limited -practice mentioned above, continue to lurk behind the growing application of international law by domestic judges. But the attention that is drawn here to the risks inherent to the integrationist role played by domestic judges is not limited to diverging interpretations of international law. Unconstrained by the subtle equilibrium of the international society, domestic judges can also impulsive and unbridled integration of international law. 99 While domestic judges' contribution to the systematisation of international law may help tone down the idealism that sometimes permeates constitutionalist understanding of international law, it can also give undue weight to the pipe dream of a constitutional legal order that rests on allegedly universally accepted global values. When applying the principle of systemic inte-gration, domestic judges should thus not delude themselves as to the existence of a sweeping substantive and procedural harmony of the international legal order and should instead remain amenable to the realities of international law. International law-making procedures remain fragmented and decentralised. While the practice mentioned above does not prove that domestic judges have been lured by the mirage of a fully entirely integrated international legal order, the growing place of international law in domestic legal orders calls for a greater awareness by domestic judges of the risks inherent in an all-out systemic interpretation of international law at the domestic level.
